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vs. ) Case No. 990925-CA 
) 
KUR1 JOSEPH SCUM ITT, ) 
) 
Defendant/Appellant. ) 
JURISDICTION OF THE COURT OF APPEALS 
I lie above-entitled court has jurisdiction in this matter in that it is a case trans lei red to it 
from the Utah Supreme Court in a criminal matter involving the conviction of a first degice 
lelonv. Utah Code Ann. §§ 78-2-2(3)(i) & (4), 78-2a-3(2)(j)(1996). 
STATEMENT OF ISSUES AND STANDARD OF REVIEW 
Was defendant entitled to enforcement of a plea barg ain oiiered b\ the Slate4/ 
Although the court's factual determination that there was not a contract for a plea bargain 
is a factual issue having a "clearly erroneous" standard of review1, the court also made a 
conclusion oflaw that defendant was not entitled to a plea agreement despite the lack of a 
contractual obligation for the same. The standard of review for conclusions of law is one of 
It is clear to Defendant upon a marshaling of the evidence in support ol the court \ finding 
of no "contract" that there was sufficient evidence to support such finding. According!}, whethci 
the lower court's finding was clearly erroneous is not an issue on appeal. 
correctness. State v. GallL 967 P.2d 930, 933 (Utah 1998); State v. Harlev. 982 P.2d 1145, 1146-
47 (Utah Ct. App. 1999). Such issue was reserved by Defendant by his Motion to Enforce Plea 
Agreement dated August 27, 1999. (R. 215-16). 
TEXT OF AUTHORITIES 
1. All persons born or naturalized in the United States, and subject to the 
jurisdiction thereof, are citizens of the United States and of the State wherein they 
reside. No State shall make or enforce any law which shall abridge the privileges 
or immunities of citizens of the United States; nor shall State deprive any person 
of life, liberty, or property, without due process of law; nor deny it to any person 
within its jurisdiction the equal protection of the laws. 
U.S. Const, amend. XIV, § 1. 
2. No person shall be deprived of life, liberty or property without due process of law. 
Utah Const. Art. I, § 7. 
STATEMENT OF THE CASE 
A. Nature of the Case 
This is a criminal case in which Defendant was charged, by information, with unlawful 
possession of laboratory equipment or supplies, a first degree felony and unlawful possession of 
methamphetamine, a second degree felony. 
B. Course of the Proceedings 
At a preliminary examination, Defendant was bound over and arraigned on both of the 
2 
aforesaid charges in district court. Defendant pled "not guilty" and the matter was sel for trial. 
Subsequently, Defendant filed a Motion to Suppress evidence obtained by a searcli warrant and 
shortly before the trial, he filed a Motion to Enforce Plea Agreement which was heard on the 
morning of trial (August 30, 1999) prior to empaneling the jury. The lower court denied 
Defendant's Motion to Enforce Plea Agreement and the matter proceeded to jury trial. At the 
conclusion of the evidence, the jury entered a verdict of'guilty" to both charges. 
C. Disposition at Trial Court 
Based upon the verdict of guilty, the lower court entered a Judgment, Sentence and 
Commitment sentencing Defendant to serve five years to life and one to fifteen years in the Utah 
State Prison, with such sentences to run concurrently. 
D. Statement of Facts 
On October 21. 1998, law enforcement officers obtained a search warrant for Defendant's 
residence and executed upon the same. During the course of the execution on the warranL 
officers found and seized from the property various items of lab equipment and supplies and 
substance later determined to be methamphetamine.2 (Transcript of Trial, dated August 30, 1999 
[hereinafter Tr.] 208-230). 
Prior to hearing and ruling upon the Motion to Suppress, Defendant sought and obtained 
from counsel for the State a certain plea bargain offer to plead to the lesser offense of a 
Although Defendant moved to suppress such evidence on the grounds that the search 
warrant was obtained upon unreliable information, for purposes of appeal. Defendant cle'cs not now 
contest the ruling of the court denying his motion to suppress. 
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possession of a drug lab, second-degree felony, which plea would have been conditioned upon 
the lower court's denial of his Motion to Suppress and upon appeal of the same, the affirmance 
of such denial. (Tr. 9; R. 224-27; 239-49). 
Although Defendant originally did not wish to accept the plea, he ultimately decided to 
go forward with the plea agreement on August 18, 1999, when his counsel informed counsel for 
the State that the plea bargain would be accepted.3 At that time, counsel for the State informed 
counsel for Defendant that the acceptance was too late and that the plea bargain was withdrawn. 
Until withdrawing the plea, counsel for the State had expressed no written or oral expression to 
Defendant or his counsel that the offer of settlement would be withdrawn; however, he did make 
preparations for trial on August 30, 1999. (Tr. 17, 20; R. 224, 226). 
Although the lower court opined that Defendant's motion may not have been timely,4 it 
determined that due to a dispute in the evidence from counsel, Defendant did not have a 
contractual right to the plea agreement by the State. The court did not make any findings as to 
whether Defendant had any reasonable expectation that the offer of plea agreement would remain 
open when he finally and undisputably accepted the same on August 18, 1999. (Tr. 25-26). 
'Although Defendant and his counsel maintained that they accepted the plea bargain offer 
well before August 18, 1999, that issue was disputed at the time of hearing. Defendant recognizes 
and accepts that this court must consider the evidence in the light most favorable to the State, which 
denied that there was any acceptance prior to August 18, 1999. (Tr. 10-11, 20). 
4Under the Utah Rules of Criminal Procedure, Defendant contends that the motion was 
timely because, if granted, the court would not have jurisdiction over Defendant as charged under 
the original information. Utah R. Crim. P. 12(b)(1). 
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SUMMARY OF ARGUMENT 
Even though the court found that Defendant had no contractual right to a plea agreement, 
because of Defendant's reasonable expectations that the plea agreement would remain open, he 
had a constitutional right to enforcement of the plea agreement and it was improper for counsel 
for the State to withdraw it some two weeks prior to trial. 
ARGUMENT 
POINT I 
DEFENDANT HAD A CONSTITUTIONAL RIGHT TO ENFORCEMENT OF 
THE PLEA AGREEMENT 
In general plea agreements like agreements in civil matters, are enforceable under 
contract law. See Santobello v. New York, 404 U.S. 257, 262 (promises under plea agreement 
should be fulfilled under contract principles); State v. Bero, 645 P.2d 44, 46 (Utah 
1982)(defendant would have been entitled to the benefit of a plea bargain had a "meeting of the 
minds" occurred); State v. Garfield, 552 P.2d 129, 130 (Utah 1976)(defendant entitled to 
withdraw his plea because he had not received the benefit of his bargain); State v. Patience, 944 
P.2d 381, 386 (Utah Ct. App. 1997)(principles of contract law apply to plea agreements). 
In the instant case, the lower court heard proffered evidence and affidavits from counsel 
and Defendant and determined that Defendant had failed to meet his burden of showing that there 
was an enforceable plea agreement. Although Defendant concedes that, based upon the ruling of 
the court, there was no "contract'' for a plea agreement, the lower court improperly terminated its 
5 
inquiry at that point, without considering whether, based upon Defendant's reasonable 
expectations, there was a plea agreement available to him that he had a constitutional right to 
enforce despite the lack of a contract. At least one federal courts and the Utah Supreme Court 
have upheld such a constitutional right. 
In Cooper v. United States, 954 F.2d 12 (4th Cir. 1979) the defendant was convicted in 
U.S. District Court for the District of Maryland on two counts of bribery of a witness and two 
counts of obstruction of justice. Approximately two months prior to trial, counsel for the 
government met with defense counsel to discuss a possible plea bargain. After negotiations, the 
government proposed a certain plea agreement which would remain open for one week and 
counsel lor the defendant agreed to discuss the proposal with his client. Counsel for the 
defendant immediately contacted the defendant, who agreed to the proposal. Defense counsel 
then made numerous attempts to contact government counsel and. upon finally contacting him. 
still within the one week period, defense counsel was advised that the offer was withdrawn. The 
defendant moved to compel enforcement of the plea agreement which was denied by the lower 
court. The fourth Circuit Court of Appeals vacated the decision of the lower court and remanded 
the case to allow the defendant to plead as contemplated in the original plea agreement. The 
fourth Circuit held that constitutional principles of due process and fairness require that plea 
agreements should be enforced even before a "contract" has been formed if, within reasonable 
time the defendant unequivocally communicates his ascent to the plea bargain offered. 
Specifically, there is %wa constitutional right to enforcement of plea proposals . . . before any 
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technical 'contract" has been formed and on the basis alone of expectations reasonably lormed in 
reliance upon the honor of the government in making and abiding by its proposals.*" Id. at 18-19 
(cited in State v. Bero. 645 P.2d 44, 47 (Utah 1982)). 
In the instant case, unlike in Cooper, there was no specific time limit under which 
Defendant could accept the offer. Although Defendant prosecuted a motion to suppress between 
the initial offer being proposed and his ultimate attempt to accept it as determined by the court on 
August 18, 1999, the plea agreement itself was conditioned upon a denial of the motion to 
suppress in any event. Accordingly, the State cannot argue that it was prejudiced by Defendant's 
prosecution of a motion to suppress. Moreover, it is undisputed that Defendant believed that the 
offer continued to remain open at all times. Certainly, there is no evidence that the State ever did 
anything to affirmatively withdraw the offer so as to make Defendant's reliance upon the same in 
be unjustified. In other words. Defendant here had "'expectations reasonably formed in reliance 
upon the honor of the [State] in making and abiding by its proposals." Although the court 
ultimately determined that Defendant failed to show a preponderance of evidence that there was a 
""contract", the expressions of both Defendant and his counsel in their Affidavits to the effect that 
they thought that the plea bargain had been accepted certainly tend to show that Defendant's 




Based upon the above discussion, this court should reverse the decision of the lower court 
denying Defendant's Motion to Enforce Plea Agreement and remand to allow Defendant to enter 
a plea of guilty to a second-degree felony as bargained for5 and for entry of a judgment and 
sentence consistent therewith. 
RESPECTFULLY SUBMITTED this J p * day of August, 2000. 
FLOYTMV HOLM 
Attorney for Defendant/Appellant 
CERTIFICATE OF SERVICE 
I hereby certify that on this day of August, 2000,1 caused to mailed two (2) copies 
of the foregoing BRIEF OF APPELLANT to the following: 
J. Frederic Voros, Jr. 
Assistant Attorney General 
160 East 300 South, 6th Floor 
P.O. Box 140854 
Since Defendant does not now claim that the lower court improperly denied the Motion to 




SCOTT M. BURNS (#4283) 
Iron County Attorney 
97 North Main, Suite #1 
P.O. Box 428 
Cedar City, Utah 84720 
Telephone: (435) 586-6694 
IN THE FIFTH JUDICIAL DISTRICT COURT, IN AND FOR IRON COUNTY, 
STATE OF UTAH 
STATE OF UTAH, ; 
Plaintiff, ] 
vs. ] 
KURT JOSEPH SCHMITT, ; 
Defendant. ] 
) JUDGMENT, SENTENCE, 
AND COMMITMENT 
) Criminal No. 981501036 
) Judge J. Philip Eves 
The Defendant, KURT JOSEPH SCHMITT, having been convicted, pursuant to a jury trial 
of UNLAWFUL POSSESSION OF LABORATORY EQUIPMENT OR SUPPLIES, a First-Degree 
Felony, and UNLAWFUL POSSESSION OF METHAMPHETAMINE, a Second-Degree Felony, 
said jury trial held on August 30, 1999, in Parowan, Utah, and the Court having entered said verdict 
of guilty and thereafter having ordered the preparation of a presentence investigation report, and after 
said report was prepared and presented to the Court, the Court having called the above-entitled 
matter on for sentencing on October 18, 1999, in Parowan, Utah, and the above-named Defendant, 
KURT JOSEPH SCHMITT, having appeared before the Court in person together with his attorney 
of record Floyd W Holm, and the State of Utah having appeared by and through lion County 
Attorney Scott M. Burns, and the Court having reviewed the presentence investigation report and 
having further reviewed the file in detail, and the Court having heard statements from the Defendant. 
his attorney, and the Iron County Attorney, and the Court having reviewed the file in detail and 
being fully advised in the premises now makes and enters the following Judgment, Sentence, and 
Commitment, to wit: 
JUDGMENT 
IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that the Defendant, KURT 
JOSEPH SCHMITT, has been convicted of the offenses of UNLAWFUL POSSESSION OF 
LABORATORY EQUIPMENT OR SUPPLIES, a First-Degree Felony, and UNLAWFUL 
POSSESSION OF METHAMPHETAMINE, a Second-Degree Felony, and the Court having asked 
whether the Defendant had anything to say in regard to why judgment should not be pronounced, 
and no sufficient cause to the contrary being shown or appearing to the Court, it is adjudged that the 
Defendant is guilty as charged and convicted. 
SENTENCE 
IT IS HEREBY ORDERED that the Defendant, KURT JOSEPH SCHMITT. and pursuani 
to his conviction of UNLAWFUL POSSESSION OF LABORATORY LQUiPMl-NT (>L 
SUPPLIES, a First-Degree Felony, is hereby sentenced to a term of imprisonment in the Utah State 
Prison for a period of five (5) years to life, and the Defendant is hereby placed in ihe custody of the 
Utah State Department of Corrections. 
IT IS FURTHER ORDERED that the Defendant, KURT JOSEPH SCHMITT, and pursuani 
to his conviction of UNLAWFUL POSSESSION OF METHAMPHETAMINL. a Second-Deuce 
Felony, is hereby sentenced to a term of imprisonment in the Utah State Prison for a period of one 
- 2 -
(1) to fifteen (15) years, and the Defendant is hereby placed in the custody of the Utah State 
Department of Corrections. 
IT IS FURTHER ORDERED that no fines shall be imposed and that the terms or 
imprisonment set forth above shall be served concurrently. 
IT IS FURTHER RECOMMENDED, by the Court, to the Utah Board of Pardons and Parole, 
that the Defendant receive credit for the time served in the Iron County Jail (approximately three 
hundred [300] days). 
COMMITMENT 
TO THE SHERIFF OF IRON COUNTY, STATE OF UTAH: 
YOU ARE HEREBY COMMANDED to take the Defendant, KURT JOSEPH SCHMITT, 
and deliver him to the Utah State Prison in Draper, Utah, there to be kept and confined in accordance 
with the above and foregoing Judgment, Sentence, and Commitment. 
DATED this _day of _ . 1999. 
BY THE COURT: 
J.^PHILIP EVES 
District Court Judge 
CERTIFICATE 
STATE OF UTAH ) 
:ss. 
COUNTY OF IRON ) 
I, CAROLYN BULLOCH, Clerk of the Fifth Judicial District Court in and for Iron County, 
State of Utah, hereby certify that the foregoing is a full, true, and exact copy of the original 
•3 -
Judgment, Sentence, and Commitment in the case entitled State of Utah vs. Kurt Joseph Schmitt, 
Criminal No. 981501036, now on file and of record in my office. 
WITNESS my hand aid the seal of said office in Cedar City, County of Iron, State of Utah, 
this <^1 day of C\ QT^ , 1999. 
:
 ' i ' ^ / i S S * 




a' D By 
Deputy District Couft Clerk 
'^•^.v^:;fr/-H/> 
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